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IN THE SUPERIOR COURT OF COBB COUNTY 
STATE OF GEORGIA 

 
JONATHAN RIVERA,    )      
       ) 
Plaintiff,      ) CASE NO.  21-1-01795 
       )   
v.       )   
        ) 
GINA SCHARLE,     )   
       ) 
Defendant.      ) 
 

EMERGENCY MOTION TO VACATE TEMPORARY ORDER AND  
EMERGENCY MOTION TO MODIFY CUSTODY 

  

COMES NOW Plaintiff in the above-styled action, JONATHAN RIVERA (“Father”), by 

and through counsel, and files this motion requesting that this Court vacate and set aside its Order 

signed April 16, 2021 and filed April 19, 2021, showing this Court as follows: 

Facts 

1. 

 This Court granted Father primary physical custody pursuant to an Ex Parte Order 

Granting Temporary Modification of Custody on March 1, 2021. (Exhibit 1). This Court further 

granted Father a Family Violence Ex Parte Order (TPO) against Christopher Curry on March 5, 

2021. (Exhibit 2). The March 5, 2021 TPO was dismissed without prejudice on March 30, 

2021. Father was pro se at that hearing and Mr. Curry was represented by counsel. 

2. 

Christopher Curry, plaintiff in companion Case No. 21-1-02536, filed his Petition For 

Equitable Caregiver Status, Custody and/or Visitation with this Court on March 31, 2021. 

Defendant Jonathan Rivera-Cueva, also known as JONATHAN RIVERA (“Father”), filed his 

Acknowledgment of Service on April 12, 2021 by and through counsel, which allows 60 days for 
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Father to file his answer pursuant to O.C.G.A. § 9-11-4(d)(5). Defendant Gina Scharle (“Mother”) 

filed her Acknowledgment of Service into that case on April 13, 2021. 

3. 

 On April 15, 2021, Father filed his First Answer To Plaintiff’s Petition For Equitable 

Caregiver Status into Case No. 21-1-02536 “without waiver of his right to file an Answer at 

the time due for filing an Answer in this matter” and further stating that Mr. Curry “lacks 

standing pursuant to O.C.G.A. § 19-7-3.1.” 

4. 

 On April 15, 2021, Judge Flournoy who was the presiding judge Case No. 21-1-01795 

and Case No. 21-1-02536, entered the Temporary Order for custody and visitation with a finding 

a of standing in Mr. Curry’s favor despite Father’s objections presented in both his First Answer 

and at the hearing on the matter. In making his ruling from the bench on April 15, 2021, it was 

impossible for Judge Flournoy to have read and considered Father’s First Answer and Affidavit 

filed that very same day. Judge Flournoy has since been removed from both Case No. 21-1-

01795 and Case No. 21-1-02536 pursuant to Father’s Rule 25.1 Motion For Recusal based on, 

among other things, the historical and recent fiduciary relationships between Mr. Curry’s 

attorney Tom Browning and Judge Flournoy. Those facts resulting in cause for Judge Flournoy’s 

recusal existed before and through April 15, 2021 until present. 

5. 

The actual Temporary Order was entered by the Court on April 19, 2021. (Exhibit 3). On 

and before that date, there had been an open Division of Family and Children Services of the 

Department of Human Services (DFCS) case regarding the minor child. On April 20, 2021, the 

Guardian Ad Litem in this matter had a 30-minute conference call with DFCS. (Exhibit 4). 
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After multiple inquiries on May 26, 2021, the Guardian Ad Litem claimed that she did 

not know what date that the DFCS case was closed. (Exhibit 5). If it is in fact true that the GAL 

does not know what date the DFCS case was closed in this matter, then it is clear that the DFCS 

case was still open on April 20, 2021. 

I. Rule of Law 

Pursuant to O.C.G.A. § 9-11-60(d) A motion to set aside may be brought to set aside a 
judgment based upon: 

(1) Lack of jurisdiction over the person or the subject matter; 

(2) Fraud, accident, or mistake or the acts of the adverse party unmixed with the negligence 
or fault of the movant; or 

(3) A nonamendable defect which appears upon the face of the record or pleadings. Under 
this paragraph, it is not sufficient that the complaint or other pleading fails to state a claim 
upon which relief can be granted, but the pleadings must affirmatively show no claim in 
fact existed. 

… 

Subsection (f) of that code section further states: “A judgment void because of lack of jurisdiction 

of the person or subject matter may be attacked at any time.” 

II. Void for Lack of Jurisdiction Over the Subject Matter 

Mr. Curry filed his Petition For Equitable Caregiver Status, Custody and/or Visitation 

pursuant to O.C.G.A. § 19-7-3.1, and subsection (i) states that this code section "shall not 

authorize an original action so long as the Division of Family and Children Services of the 

Department of Human Services has an open child welfare and youth services case involving 

such child or his or her parent.". 

The actual Temporary Order was entered by the Court on April 19, 2021. (Exhibit 3). On 

and before that date, there had been an open DFCS case regarding the minor child. On April 20, 

2021, the Guardian Ad Litem in this matter had a 30-minute conference call with DFCS. 
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(Exhibit 4). After multiple inquiries on May 26, 2021, the GAL claimed that she did not know 

what date that the DFCS case was closed. (Exhibit 5). If it is in fact true that the GAL does not 

know what date the DFCS case was closed in this matter, then it is clear that the DFCS case was 

still open on April 20, 2021 and this Court’s Temporary Order is void. This is also a 

nonamendable defect on the face of the record as (i) the closure of the DFCS does not relate back 

to the original petition and (ii) the GAL in this action interfered with the DFCS investigation 

prior to the DFCS case closing on April 21, 2021. 

III. Void for Fraud, Accident, or Mistake And the Acts of the Adverse Party 

The Temporary Order was fraudulently obtained through abuse of the judicial process. 

Specifically, the Honorable Judge Flournoy granted Tom Browning’s request for a finding on 

standing without even reading or considering Father’s First Answer and Affidavit, which were 

filed the same day of the hearing—even though they are not technically due until June 12, 2021. 

Judge Flournoy has since been removed from these cases pending Plaintiff’s Motion(s) for Recusal 

recently filed. If Judge Flournoy cannot consider any motions in these cases moving forward then 

it can only be in the interest of justice that Judge Flournoy’s previous Temporary Order, and all 

findings therein, be vacated and set aside until it can be fully and fairly considered by an unbiased 

judicial officer and trier of fact. 
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Conclusion 

In light of the above, and considering the intent of the legislature made apparent in 

O.C.G.A. § 19-7-3.1(i), this Court’s Temporary Order in both companion cases, Case No. 21-1-

01795 and Case No. 21-1-02536, must be vacated and set aside. 

WHEREFORE Plaintiff prays that this Court: 

(a) Vacate and/or set aside the previous orders entered in this action by the Honorable Judge 

Flournoy in Case No. 21-1-01795 and Case No. 21-1-02536. 

(b) Dismiss Case No. 21-1-02536 for lack of subject matter jurisdiction, nonamendable defect, 

lack of ripeness and fraud, accident and/or mistake caused by this Court’s own impropriety 

mixed with the actions of counsel for Christopher Curry. 

(c) Enter an order with at least the same rights and duties as outlined in Exhibits 1 & 2. 

(d) Grant Plaintiff such other and further relief as the Court deems just and proper. 

 

This 9th Day of June 2021. 

/s/ Matthew D. McMaster   
MATTHEW D. MCMASTER, LLC    Matthew D. McMaster 
12 Powder Springs St.      Georgia Bar No. 218044 
Suite 250       Attorney for Plaintiff 
Marietta, GA 30064 
Phone: (800) 890-3981 
Fax:  (800) 890-3981 
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CERTIFICATE OF SERVICE 

 This is to certify that on the date the foregoing was e-filed with the Clerk of Superior 

Court, all parties, or specified parties below, were served with copy via PeachCourt electronic 

service 

tj@browningsmith.com 

dcanale@mtlawoffice.com 

lch@odelloneal.com 

thomas.davis@cobbcounty.org 

This 9th Day of June 2021. 

 

/s/ Matthew D. McMaster   
MATTHEW D. MCMASTER, LLC    Matthew D. McMaster 
12 Powder Springs St.      Georgia Bar No. 218044 
Suite 250       Attorney for Plaintiff 
Marietta, GA 30064 
Phone: (800) 890-3981 
Fax:  (800) 890-3981 
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Miss Giana Scharle
 

Jonathan Rivera v. Gina Scharle - Scharle -
Guardian ad Litem - Family
Fees

Date Subject Staff Rate Hours Total

04/19/2021 E-mail to counsels. LCH $175.00 0.20 $35.00

04/19/2021 Phone call with Giana Scharle. LCH $175.00 0.20 $35.00

04/19/2021 Receipt and review of e-mail
from D. Canale.

LCH $175.00 0.20 $35.00

04/19/2021 Review and respond to e-mail
from T. Browning.

LCH $175.00 0.20 $35.00

04/19/2021 received & reviewed e-mails KM $105.00 0.20 $21.00

04/20/2021 E-mail to Cobb County. LCH $175.00 0.20 $35.00

04/20/2021 Phone conference with DFCS. LCH $175.00 0.50 $87.50

04/20/2021 Receipt and review of order. LCH $175.00 0.20 $35.00

04/20/2021 Review and respond to e-mail
from Chris Curry.

LCH $175.00 0.20 $35.00

 

O'Dell, O'Neal Hungerford & Blanchard
506 Roswell Street, Suite 210

Marietta, Georgia 30060
(770)405-0164

www.odelloneal.com

Invoice
Invoice Number 1987

Invoice Date 05/17/2021

Payment Due On 05/27/2021

Amount Due $2,807.00

Invoice No.: 1987 Page 1/6



04/20/2021 emails with counseling office at
harrison to schedule meeting
with child at school; emails to
LCH; add appointment to
calendar

AM $125.00 0.50 $62.50

04/21/2021 Phone call with T. Browning. LCH $175.00 0.20 $35.00

04/21/2021 Phone conference with C. Curry. LCH $175.00 1.00 $175.00

04/21/2021 Receipt and review of e-mail
from M. McMaster.

LCH $175.00 0.20 $35.00

04/21/2021 Receipt and review of e-mails. LCH $175.00 0.10 $17.50

04/21/2021 Review and respond to e-mail
from M. McMaster.

LCH $175.00 0.20 $35.00

04/21/2021 e-mail to Mr. Curry KM $105.00 0.10 $10.50

04/21/2021 telephone call DFACS regarding
case file and requesting records

TLE $125.00 0.10 $12.50

04/22/2021 Meeting with child. LCH $175.00 0.70 $122.50

04/22/2021 Phone conference with C. Curry. LCH $175.00 0.40 $70.00

04/22/2021 Receipt and review of e-mails. LCH $175.00 0.20 $35.00

04/22/2021 Review and respond to e-mails
from M. McMaster.

LCH $175.00 0.30 $52.50

04/22/2021 phone call from Chris; memo to
attorney

KH $105.00 0.20 $21.00

04/22/2021 phone call to chris curry; add
appointment to calendar

AM $125.00 0.20 $25.00

04/22/2021 telephone call to DFACS
regarding case file (left message)

TLE $125.00 0.10 $12.50

04/23/2021 Phone call with M. McMaster. LCH $175.00 0.50 $87.50

04/23/2021 Receipt and review of e-mails. LCH $175.00 0.10 $17.50

04/23/2021 Receipt and review of e-mails. LCH $175.00 0.20 $35.00

04/23/2021 emails with DFACS regarding
records for Giana Scharle

TLE $125.00 0.20 $25.00

04/23/2021 receipt and review of e-mail from
counsel.

LCH $175.00 0.20 $35.00

04/26/2021 Phone conference with T.
Browning.

LCH $175.00 0.40 $70.00

04/26/2021 Receipt and review of e-mail. LCH $175.00 0.20 $35.00

04/26/2021 Review and respond to e-mail
from M. McMaster.

LCH $175.00 0.20 $35.00

Invoice No.: 1987 Page 2/6



04/26/2021 email to DFACS regarding
appointment for LCH to review
case file

TLE $125.00 0.30 $37.50

04/27/2021 Receipt and review of e-mail
from C. Curry.

LCH $175.00 0.20 $35.00

04/27/2021 emails with Ms. North,
Administrative Support for
DFACS, for purposes of
scheduling meeting for LCH to
review file; review of calendar;
schedule tentative meeting

TLE $125.00 0.30 $37.50

04/30/2021 Phone conference with Giana. LCH $175.00 0.20 $35.00

04/30/2021 Receipt and review of e-mail
from T. browning.

LCH $175.00 0.20 $35.00

04/30/2021 Receipt and review of e-mail. LCH $175.00 0.20 $35.00

04/30/2021 Receipt and review of e-mails. LCH $175.00 0.10 $17.50

04/30/2021 Review and respond to e-mails
from counsel.

LCH $175.00 0.30 $52.50

05/03/2021 Receipt and review of e-mails
from C. Curry.

LCH $175.00 0.20 $35.00

05/04/2021 Phone call with C. Curry. E-mail
to M. McMaster.

LCH $175.00 0.40 $70.00

05/04/2021 Receipt and review of e-mail. LCH $175.00 0.20 $35.00

05/04/2021 Receipt and review of e-mails
from C. Curry.

LCH $175.00 0.30 $52.50

05/05/2021 Receipt and review of e-mails
from Giana.

LCH $175.00 0.20 $35.00

05/05/2021 Receipt and review of voicemail
from C. Curry. E-mail to C. Curry.

LCH $175.00 0.20 $35.00

05/05/2021 Review and respond to e-mails
from M. McMaster.

LCH $175.00 0.20 $35.00

05/06/2021 E-mail to counsels. LCH $175.00 0.20 $35.00

05/06/2021 Meeting with Giana at Harrison
HS.

LCH $175.00 1.00 $175.00

05/06/2021 Receipt and review of e-mail. LCH $175.00 0.20 $35.00

05/07/2021 Correspondence with Giana. LCH $175.00 0.20 $35.00

05/12/2021 E-mail to C. Curry. LCH $175.00 0.20 $35.00

05/12/2021 Review and respond to e-mails
from counsel.

LCH $175.00 0.20 $35.00
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Subtotal $2,410.00
Write Offs -$327.50

Total $2,082.50
Prior Balances $3,323.50

Payments received since last
invoice

-$2,599.00

Total Balance Due $2,807.00

05/13/2021 email to high school guaidance
counselor to arrange phone
conference with LCH

AM $125.00 0.20 $25.00

05/14/2021 email to LCH and LAM TLE $125.00 0.10 $12.50

05/14/2021 emails with school counselor;
review of calendar; schedule
meeting with counselor and LCH

TLE $125.00 0.20 $25.00

   $2,082.50
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Prior Balances

Date Invoice
Number

Due Date Amount Payments Due

04/19/2021 1868 04/29/2021 $3,323.50 $2,599.00 $724.50

Total $3,323.50 $2,599.00 $724.50

Payment Summary

Date Note Paid By Source Amount

04/19/2021 Christopher Curry Trust $833.00

04/19/2021 Jose Rivera Trust $883.00

04/27/2021 Christopher Curry Trust $883.00

If you have any questions or concerns after receiving this invoice, please contact us.  Client agrees
that after ten (10) days from the date of each bill, if Client has not provided the firm with a written
protest or notice of dispute, then the bill is deemed to be correct. We cannot correct or adjust invoices
after the billing period expires.  The contents of this invoice may be protected by attorney-client
privilege. If you have received this invoice in error, please delete or destroy immediately.
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Invoice Summary

Date Invoice
Number

Amount Payments Due

04/19/2021 1868 $3,323.50 $2,599.00 $724.50

05/17/2021 1987 $2,082.50 $0.00 $2,082.50

Total $5,406.00 $2,599.00 $2,807.00

Account Summary

Account Name Balance

Trust $0.00

Invoice No.: 1987 Page 6/6
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